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UNITED STATE BANKRUPTCY COURT 
DISTRICT OF MINNESOTA

            

In Re:

Daniel S. Miller, Bky. No. 04-60106
Chapter 11

Debtor.

            

OBJECTION OF CONAGRA FOODS, INC. TO PROPOSED
PLAN OF REORGANIZATION

                                                                                                                                                             
                   

1. ConAgra Food Ingredients, a division of ConAgra Foods, Inc., d/b/a ConAgra Grain

Companies (hereafter “ConAgra”) by and through its undersigned attorneys, objects to

the confirmation of the Plan of Reorganization proposed and filed by the Debtor Daniel S.

Miller.  

2. This Objection is filed pursuant to Bankruptcy Rules 3020(b) and 9014 and Local Rule

3020.  This Objection is made pursuant to 11 U.S.C. §§ 365, 1123, and 1129.  This

Objection is supported by the accompanying Memorandum of Law.

3. ConAgra, under its operating name of Peavey Co., did business with the Debtor under his

operating name of Danielson Grain.  

4. On August 8, 2003, ConAgra and the Debtor entered into a contract for the sale of 25,000

bushels of wheat from the Debtor to ConAgra (“Wheat Contract”).  The Wheat Contract

required delivery in December, 2003.  On October 13, 2003, ConAgra and the Debtor

entered into a contract for the sale of 5,000 bushels of soybeans (“Bean Contract”).  The

Bean Contract required delivery in December, 2003.  Copies of both the Wheat Contract
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and the Bean Contract are attached to the proof of claim filed by ConAgra and attached

hereto as Exhibit A.

5. The Debtor failed to deliver 14,945.85 bushels of wheat during December, 2003.  The

Debtor failed to deliver 2,098.34 bushels of soybeans in December, 2003.  Pursuant to the

terms of the contract, ConAgra suffered damages in the amount of $11,770.00 to replace

the grain which the Debtor failed to deliver pursuant to the contracts.

6. An involuntary bankruptcy was filed against the Debtor and the Debtor converted the

involuntary case to a case under chapter 11 of the Bankruptcy Code.  The Debtor filed a

proposed Disclosure Statement and Plan of Reorganization.  On July 6, 2004, ConAgra

filed a proof of claim as a secured creditor in the amount of $11,770.00.

7. The Debtor rejected both the Wheat Contract and the Bean Contract.

8. ConAgra has a right to set off arising under § 553 of the Bankruptcy Code in the amount

of $11,770.00.

9. The Plan does not properly treat the secured claim of ConAgra.  On July 6, 2004,

ConAgra filed a proof of claim as a secured creditor in the amount of $11,770.00.  The

proof of claim is docketed as Claim No. 132.  The Plan does not provide for any

treatment of the secured claim of ConAgra.
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WHEREFORE, ConAgra requests this Court deny confirmation of the proposed Plan of

Reorganization dated June 14, 2004.

Dated: September 22, 2004 FOLEY & MANSFIELD, P.L.L.P.

/s/ Thomas J. Lallier                  
Thomas J. Lallier (163041)
250 Marquette Ave.
Suite 1200
Minneapolis, MN 55401
(612)338-8788

ATTORNEY FOR CONAGRA



1

UNITED STATE BANKRUPTCY COURT 
DISTRICT OF MINNESOTA

            

In Re:

Daniel S. Miller, Bky. No. 04-60106
Chapter 11

Debtor.
            

MEMORANDUM OF LAW IN SUPPORT OF OBJECTION TO CONFIRMATION
            

ConAgra Food Ingredients, a division of ConAgra Foods, Inc., d/b/a ConAgra Grain

Companies (hereafter “ConAgra”) submits this Memorandum in support of its objection to the

confirmation of the proposed Plan of Reorganization.

BACKGROUND

ConAgra, under its operating name of Peavey Co., did business with the Debtor under his

operating name of Danielson Grain.  On August 8, 2003, ConAgra and the Debtor entered into a

contract for the sale of 25,000 bushels of wheat from the Debtor to ConAgra (“Wheat Contract”). 

The Wheat Contract required delivery in December, 2003.  On October 13, 2003, ConAgra and

the Debtor entered into a contract for the sale of 5,000 bushels of soybeans (“Bean Contract”). 

The Bean Contract required delivery in December, 2003.  Copies of both the Wheat Contract and

the Bean Contract are attached to the proof of claim filed by ConAgra and attached hereto as

Exhibit A.

The Debtor failed to deliver 14,945.85 bushels of wheat during December, 2003.  The

Debtor failed to deliver 2,098.34 bushels of soybeans in December, 2003.  Pursuant to the terms
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of the contract, ConAgra suffered damages in the amount of $11,770.00 to replace the grain

which the Debtor failed to deliver pursuant to the contracts.

An involuntary bankruptcy was filed against the Debtor and the Debtor converted the

involuntary case to a case under chapter 11 of the Bankruptcy Code.  The Debtor filed a proposed

Disclosure Statement and Plan of Reorganization, both dated June 14, 2004.  On July 6, 2004,

ConAgra filed a proof of claim as a secured creditor in the amount of $11,770.00.

The Plan of Reorganization provides, in Article VII Executory Contracts, that certain

contracts are assumed.  Among the list of contracts purported to be assumed in the Plan of

Reorganization is the following:

Peavy 15,000 bu. wheat at $3.70
4256 54  Ave. N. 2,000 beans at $6.90th

Grand Forks, ND 58401 grain to be delivered

These are the Wheat Contract and Bean Contract between ConAgra and the Debtor.  

ARGUMENT

Section 1129 of the Bankruptcy Code governs the confirmation of a plan of

reorganization.  Section 1123 provides restrictions on what the contents of a plan of

reorganization may be.  Pursuant to both those sections, the Plan of Reorganization propose by

the Debtor can not be confirmed.

The Proposed Plan of Reorganization fails to provide for the secured claim of ConAgra.

ConAgra has a secured claim.  A proof of claim was filed on July 6, 2004 listing the

claim as secured.  The plan of reorganization proposed by the Debtor does not provide any

treatment for the secured claim of ConAgra.  
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Section 1129 governs the confirmation of a plan of reorganization.  There are two

alternatives for the treatment of secured claims which would allow confirmation of the plan of

reorganization under § 1129(a)(7) and § 1129(b)(2).  Those subsections provide that with respect

to each impaired class of claims, (1)the holder has accepted the plan or (2) the holder will receive

under the plan on account of such claim property of a value, as of the effective date of the plan,

the indubitable equivalent of the claim.  Applied to ConAgra, the plan must provide for ConAgra

to receive property equal to the amount ConAgra would receive if the Debtor was liquidated. 

Because the Plan does not provide for any treatment of the secured claim of ConAgra, the

proposed plan fails to meet the requirement of § 1129(a)(7).  Accordingly the Plan should not be

confirmed.

Dated: September 22, 2004 FOLEY & MANSFIELD, P.L.L.P.

/s/ Thomas J. Lallier                  
Thomas J. Lallier (163041)
250 Marquette Ave.
Suite 1200
Minneapolis, MN 55401
(612)338-8788
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Unsworn Affdavit of Service

STATE OF MINNESOTA

) ss.
COUNTY OF HENNEPIN 

Jacquelyn J. LaVaque , declare under penalty of perjury that on September 22 2004 , I
mailed copies ofthe attached Obj ection ofConAgra Foods, Inc., to Proposed Plan of Reorganization
by first class mail , postage prepaid , to each entity named below at the address stated below for each
entity:

PARTIES ON ATTACH SERVICE LIST

Executed on: September 22, 2004



ConAgra Foods re: Daniel Miler , d/b/a Danielson Grain , d/b/a
Danielson Trucking

Bky. No. 04-60106 DDO
SER VICE LIST

DAVID C. MCLAUGHLIN
KALER LAW OFFICE
PO BOX 423
FARGO, ND 58107

US TRUSTEE
1015 US COURTHOUSE
300 SOUTH FOURTH STREET
MINEAPOLIS MN 55415

CRAIG PETERSON
2108 S. UNIVERSITY DRIVE
SUITE 102B
FARGO, ND 58103

LOWELL BOTTRELL
PO BOX 10247
FARGO ND 58106

CATHERINE TUCKER
VOLVO COMM FINANCE
PO BOX 26131
GREENSBORO TN 27402

ROBERT WOODKE
PO BOX 1273
BEMIDJI MN 56601

KIP M. KALER
KALER DOELING LAW OFFICE
PO BOX 423
FARGO , ND 58107-0423

WAYNE H. SWANSON
PO BOX 555
CROOKSTON MN 56716

KEVIN DUFFY
PO BOX 715
THIEF RNER FALLS MN 56701

CAR MALMSTROM
POBOX 1599
DETROIT LAKS MN 56501

JON BRA
PO BOX 1389
FARGO ND 58107

ALLEN FLATEN
PO BOX 13417
GRAND FORKS ND 58208

DAVID DEMARS
PO BOX 110
FARGO ND 58107

EDW AR KLINGER
BOX 1077
MOORHEAD MN 56561

RALPH CARTER
311 S 4TH ST STE 101
GRAND FORKS ND 58201

ROYLENE A. CHAMPEAUX
ASSISTANT U.S. ATTORNEY
600 UNITED STATES COURTHOUSE
300 SOUTH FOURTH STREET
MINEAPOLIS MN 55415



PHILLIP L. KUNKEL
GRAY PLANT MOOTY MOOTY &
BENNETT
1010 W. ST GERMAI SUITE 600
ST. CLOUD MN 56301
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UNITED STATE BANKRUPTCY COURT 
DISTRICT OF MINNESOTA

            

In Re:

Daniel S. Miller, Bky. No. 04-60106
Chapter 11

Debtor.

            

ORDER

This matter came before this Court for confirmation of the Debtor's Chapter 11 plan of

reorganization.  Appearances were noted in the record.  Based upon all the files and records, the

Court makes this Order pursuant to the Federal Rules of Bankruptcy Procedure.

IT IS HEREBY ORDERED, That confirmation of the Debtors’ Chapter 11 plan is denied.

Dated:  ________________ ______________________________
United States Bankruptcy Judge
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